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ECONOMIC REGULATION AUTHORITY BILL 2002 
Order Discharged and Referred to the Standing Committee on Public Administration and Finance 

HON NICK GRIFFITHS (East Metropolitan - Minister for Racing and Gaming) [10.15 am]:  I move without 
notice - 

That the Economic Regulation Authority Bill 2002 be discharged and referred to the Standing 
Committee on Public Administration and Finance and is to report to the House not later than 16 May 
2003. 

A number of members representing several parties in the House made it clear to the Government that it was their 
desire to have the Bill examined prior to the second reading.  The Government has taken those concerns on 
board and I have moved the motion accordingly.  The reporting date is significant, because the Government is 
concerned to have what it considers to be very significant economic reform in place for the commencement of 
the forthcoming financial year. 

HON DEE MARGETTS (Agricultural) [10.16 am]:  I was going to seek the call earlier to move a similar 
motion, except that my motion was to refer the Bill to the Standing Committee on Legislation.  It is important 
that this Bill be referred to a committee, and if the Government is proposing that it be referred to the Standing 
Committee on Public Administration and Finance, it is probably better that there be some level of agreement.  
The fact that it is being referred now will enable the Bill to be dealt with in terms of its policy background and 
content, and that is very important. 

A number of representations have been made to our office, and I am sure other people have received similar 
representations, from groups such as the Western Australian Council of Social Service, the Conservation Council 
of Western Australian and, importantly, from the Government’s point of view, UnionsWA, expressing a range of 
serious concerns.  The implications of a major policy shift to centralise the Economic Regulation Authority, 
which initially encompasses the utilities but in time may go as broad as it is wide, are significant.  This means 
that we may not be able to access or call to account many of its decisions on the regulation of vital utilities, such 
as water, power, gas and so on.  Many people believe this is simply a way of instigating the break-up of Western 
Power.  If that is the case, this is not an appropriate way to do it.  We have posed many questions in this 
Chamber about public service provisions, licensing, community obligations and where there is a clash between 
economic rationalism and the public interest.  I for one am certain that we are not ready to hand this legislation 
to a group of financiers that is at arm’s length without any clear idea of how it will use those powers. 

The Western Australian Council of Social Service has provided a summary of concerns regarding the economic 
regulations prepared last month.  It summarised its concerns as follows: inadequate public consultation; lack of 
support from consumer groups; problems with consumer complaints resolution; the separation of policy, 
planning, regulation and complaints; decision making; licence development; information provision; and licence 
breaches.  According to WACOSS, the Minister for Racing and Gaming stated in his second reading speech that 
the Bill had been subject to wide public consultation.  We could assume that that public consultation has been 
largely with the “usual suspects”.  The WACOSS summary reads - 

After the close of submissions, a response paper was developed by Treasury and provided directly to 
“interested parties”.  It was not made publicly available and the timeframe was short.  Despite the 
Economic Regulatory Implementation Committee noting that a number of submissions had called for 
further consultation the paper rejected these pleas and forged ahead with the development of the Bill 
citing time limitations as “The issue of whether the Committee should undertake further public 
consultation on the draft legislation turned on the delay this would cause in the implementation and 
commencement of the ERA. . .therefore, the Committee’s position is that such consultation is not 
warranted and that scrutiny through Parliamentary processes would be sufficient.”  

The only non-government key consumer representative body that made submissions on this Bill was the Western 
Australian Council of Social Service, which did not provide broad support for the ERA proposal.  It is difficult to 
determine from where Treasury concluded that there was broad consumer support.  Whom did it ask?  How were 
people consulted?  According to WACOSS, the separation of policy, planning, regulation and complaints is 
apparently happening once again in the absence of clear direction from the Government on how that regulatory 
policy planning and complaints resolution system will function in Western Australia in future.  

In relation to considerations in decision making, the WACOSS paper reads - 

Clause 26 of the ERA Bill relates to the ‘Authority to have regard to certain matters’.  Clause 26(1) fails 
to provide reference to environmental, social or intergenerational equity concerns contrary to State 
Government commitment to triple bottom line accountability.  
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Many of us have already experienced flaws in the public interest tests and the enormous consternation that those 
flaws have caused as a result of the national competition policy.  However, this is worse because national 
competition policy provides for some sort of appeal system.  It is very dangerous to put the public interest in the 
hands of a body that does not have any clear operational guidelines.  It is not something we should leap into with 
both feet.  We should consider this carefully.  The Environmental Defenders Office (WA) was asked to provide a 
briefing note.  The Conservation Council has provided that.  I have seen it in summary, but as I did not expect 
this Bill to be dealt with this morning I do not have it with me.  I am sure that the council could provide a copy.  
Members should read about environmental concerns that could affect workers’ health and safety, and equity, and 
have implications for regions and small business or the public interest in general.  Water and power utilities in 
the public sector are about as vital as they get in terms of government accountability.  I am pleased that the 
Government has seen that the writing is on the wall regarding support for this referral.  I am grateful for the 
briefing we had recently.  However, as soon as I saw the Bill I knew that grave concerns would be raised about 
its possible implications.  In the lower House, the Leader of the Opposition expressed reservations.  However, at 
that stage he was not privy to much more information that is now coming to light and that should be examined 
very carefully.  I am not sure that the proposed reporting date of 16 May will give the committee sufficient time 
to fully consider the Bill.  However, I hope that somehow, magically, we will at least have time to speak to a 
range of people who will have had a chance to consider the legislation and its implications and be able to advise 
us where to go from here.  If the Government supports this motion to refer the Bill to the Standing Committee on 
Public Administration and Finance, I will be very grateful for that and fully support it.  

HON GEORGE CASH (North Metropolitan) [10.25 am]:  The Opposition is prepared to support the motion to 
refer this Bill to the Standing Committee on Public Administration and Finance, as suggested by the Minister for 
Racing and Gaming.  The Opposition sees this as a very significant Bill.  However, the substance of the Bill in 
its present form is somewhat confusing.  That is one of the reasons the Opposition is prepared to agree to its 
referral.  I will provide an example of that, which the standing committee will need to take into account.  It is 
usual in cases such as this to justify the establishment of this type of body on the basis that it separates policy 
from regulation.  The Opposition agrees with that general principle.  However, the Economic Regulation 
Authority does not have the power to set prices.  That is a significant issue in relation to regulation authorities 
and should be taken into account.  More than that, it appears there will be significant confusion in the community 
when working out just who is responsible to whom or what.  For instance, there is significant confusion 
regarding ministers’ roles.  Water is one of the areas for which the Economic Regulation Authority will be 
responsible.  At last year’s Water Summit one of the first questions was: who is the minister in charge of water 
in Western Australia?  Incredibly, the answer to the question did not satisfy the people at the summit.  I will 
explain why.  Under the terms of this Bill, the Economic Regulation Authority will report to the Treasury.  A 
licence to access a water resource in Western Australia is the responsibility of the Water and Rivers Commission 
and the Minister for the Environment and Heritage.  An application for a licence to sell water will be made to the 
Economic Regulation Authority and the Minister for the Environment and Heritage.   

We are told that the minister responsible for the Water Corporation is the Minister for Government Enterprises.  
However, we understand that the Minister for the Environment and Heritage is responsible for water policy.  To 
top it all off, there is a water policy unit within the Premier’s office.  There is total confusion over just who is 
handling water and doing what with water in Western Australia.  That may be convenient for the Minister for 
Government Enterprises, because he can answer questions in this places by saying that it is not his responsibility 
and the question should be directed elsewhere.  The very least we can do in considering the substance of the Bill 
is work out who will be responsible to whom and whether that will provide the accountability necessary in the 
areas to be regulated under this Bill.  That is one example of the issues in this Bill that the standing committee 
will need to examine.  I do not oppose the Bill in its entirety by any means.  It is an important Bill in separating 
policy from regulation in Western Australia.  However, the present construction of the Bill leaves a lot to be 
desired; and that, of course, is a matter the committee will be able to look at.   

HON KEN TRAVERS (North Metropolitan - Parliamentary Secretary) [10.30 am]:  I support the motion.  As a 
member of the Standing Committee on Public Administration and Finance, I look forward to dealing with this 
issue.  I have had a significant interest in this issue for some time.  This issue extends back to the time when I 
was the shadow spokesperson for water resources, hence I found the comments of Hon George Cash particularly 
interesting.  The regulation processes that we are talking about have their genesis in 1995 when the then Liberal 
Government implemented a new regime for the management of water resources in Western Australia.  I do not 
have a huge degree of difficulty with that regime.  That regime broke up in the process into the service provider, 
the Water Corporation; the resource manager, the then Waters and Rivers Commission; and the economic 
regulator, the Office of Water Regulation.  However, the problem with that process was that those three arms of 
government were left under the one minister.  If Hon George Cash is arguing that he wants to have a separation 
of those responsibilities -  
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Hon George Cash:  I want to have certainty so that people will know where to go. 

Hon KEN TRAVERS:  I will get to that point.  One reason that I support the referral of this Bill to a committee 
is that it will help to inform people in the community of what the process should be and why the amalgamation 
of many of these small regulatory authorities - whether it be for electricity, water or other areas - is very useful; 
and it will allow us to get input from the community.  The problem with the old system was that although all the 
processes had been separated, they still came under the one minister.  There was also a problem with the power 
of the various regulatory authorities.  I remember distinctly that the argument was put to me at one time that 
under the previous Government the chairman of the then Water Board had more political power than the 
minister.  That might not have been true, but that was certainly an argument that was put to me.  The problem 
was possibly one of perception, but when everything came under the one minister it was seen to be in-house and 
people did not get the benefit.  There is an advantage in bringing all the regulators together.  We all understand 
that in the public sector a small organisation that is headed by a level 9 is not treated as significantly as a large 
organisation that is headed by a class 1.  If the regulators are brought together the skills levels can be combined 
to increase the general ability of the organisation.   

The committee process will help define the issues that Hon George Cash has raised, because the Minister for 
Government Enterprises will look after operational organisations such as the Water Corporation, and potentially 
Western Power and others; and the regulator, who will be the Treasurer, will look after all the regulatory matters, 
regardless of whether it is electricity, water or transport, or however far and wide we want to bring the 
legislation, which is another thing the committee can look at.  We will also have resource managers, such as the 
Water and Rivers Commission.   
Hon George Cash:  Do you think there is some inconsistency in the Treasurer being also the Minister for 
Energy?   
Hon KEN TRAVERS:  Um - 
Hon George Cash:  I think the answer to the question is um! 
Hon KEN TRAVERS:  I want to be careful, because I am trying to recall the previous statements of the 
Government to make sure I do not make a statement that the Treasurer has not made.  However, I think we will 
find that as the Economic Regulator is established and we have energy reform we may need to re-examine the 
structures to see whether it is more appropriate for the minister for Government Enterprises to be the minister 
responsible for Western Power.  That may be an issue that the committee would like to look at as well. 
Hon George Cash:  There is a technical argument that says we can have a minister for regulation. 
Hon KEN TRAVERS:  Yes, that is what we may end up with, and that may or may not be the Treasurer.  We 
will have a Minister for Government Enterprises who will look after government enterprises, and we will have a 
resource manager.  Some of the energy functions may go to the Minister for State Development, along with the 
functions performed by the former Department of Minerals and Energy.  This is obviously in a transition stage, 
and the committee process will be very useful in explaining that.  We should not forget the genesis of this 
legislation and that the previous processes were not very good.  There probably is a need to explain better to 
people how it is broken up, and I hope the committee will be able to do that.  The previous system was just as 
confusing, because we had three different arms of government dealing with water but all reporting to the one 
minister, and the minister then had to be the referee between his own departments, which does not make for an 
easy time.   
I support the motion to refer the Bill to a committee.  As someone who has followed this issue for some time and 
as someone who clearly supported the view when in opposition that this is the path we should go down, I will be 
very pleased to have this Bill referred to the committee, because I will enjoy this term of reference.   
HON MURRAY CRIDDLE (Agricultural) [10.36 am]:  I too support the referral of this legislation to the 
Standing Committee on Public Administration and Finance.  I am a member of that committee, and I will look at 
this legislation with interest.  We have a regulator in the rail business, and this matter will certainly be of great 
interest to me.  I have some concerns about the independence and funding of the Economic Regulation Authority 
and the contribution the various players may need to make.  In my view the authority should be independent and 
funded by the Government.  There are some issues that need to be discussed.  From listening to Hon Ken Travers 
we know how complicated this issue is, and I do not think we understand clearly which minister controls which 
areas.  That matter needs to be defined more clearly. 
Question put and passed. 
 


